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CALENDAR OF EVENTS

The Commonwealth of Pennsylvania (“Commonwealth”) will make every effort to adhere to the following schedule:

	Activity
	Responsibility
	Date

	SDB and VBE Goal Information Session – Via a virtual presentation on Wednesday August 23, 2023 at 9 am ET.

An RSVP to the SDB and VBE Goal Information 
Session is due via email to Raeden Hosler at: RA-GSITPROCUREMENT@pa.gov with the subject line “NETWORKING SOLUTIONS & RELATED SERVICES 6100059323” RSVP to the SDB and VBE Goal Information Session” by Monday August 21, 2023 at 10:00 AM ET.

Once the RSVP has been received and processed, a follow-up email will be sent to the requestor with the online meeting invitation.
	Bidders
	Wednesday August 23, 2023 at 9 am ET

	Deadline to submit questions via RA-GSITPROCUREMENT@pa.gov with the subject line “IFB 6100059323 Question”
	Bidders
	August 30, 2023 3:00PM EST

	Answers to questions posted to the PA eMarketplace portal website (http://www.emarketplace.state.pa.us).
	Issuing Office
	September 6, 2023

	Please monitor the PA eMarketplace portal website for all communications regarding this IFB, such as addendums, answers to questions, revised appendices, etc.
	Bidders
	Ongoing

	Bid package must be received by the Issuing Office at: 
PASupplierPortal website (http://www.pasupplierportal.state.pa.us) no later than this date.
	Bidders
	Setptember 15, 2023 3:00PM EST





PART I

GENERAL INFORMATION


I-1. Issuing Office:
The Department of General Services (“Issuing Office”) has issued this Invitation for Bid (“IFB”) on behalf of the Commonwealth.  The sole point of contact in the Commonwealth for this IFB is the Issuing Officer, Raeden Hosler (RA-GSITPROCUREMENT@pa.gov), 555 Walnut Street, Forum Place 6th Floor, Harrisburg, PA 17101, the Issuing Officer for this IFB. Please refer all inquiries to the Issuing Officer. 

The Issuing Officer is the sole point of contact for Contractors concerning this IFB.  Any violation of this condition may be cause for the Issuing Office to reject the offending Contractor’s bid.  If the Issuing Office later discovers that the Contractor has engaged in any violation(s) of this condition, the Issuing Office may reject the offending Contractor’s bid or rescind its contract award.  A Contractor must not distribute any part of its bid beyond the Issuing Office. A Contractor’s sharing of information contained in its bid with other Commonwealth personnel and/or competing Contractor personnel may be cause for the Issuing Office to reject the offending Contractor’s bid.

I-2. Bid Submission:
Bids must be submitted electronically via the PA Supplier Portal website on or before the due date and time specified in the Calendar of Events.  Any bid submitted to the Issuing Office in hardcopy format will be rejected.  

A. Representations and Authorizations 

By submitting its bid, each Bidder understands, represents, and acknowledges that:

1 . All of the Bidder’s information and representations in the bid are material and important, and the Issuing Office may rely upon the contents of the bid in awarding the contract(s). The Commonwealth shall treat any misstatement, omission or misrepresentation as fraudulent concealment of the true facts relating to the Bid submission, punishable pursuant to 18 Pa. C.S. § 4904.

2. The Bidder has arrived at the price(s) and amounts in its bid independently and without consultation, communication, or agreement with any other Bidder or potential bidder.

3. The Bidder has not disclosed the price(s), the amount of the bid, nor the approximate price(s) or amount(s) of its bid to any other firm or person who is an Bidder or potential bidder for this IFB, and the Bidder shall not disclose any of these items on or before the bid submission deadline specified in the Calendar of Events of this IFB.

4. The Bidder has not attempted, nor will it attempt, to induce any firm or person to refrain from submitting a bid on this contract, or to submit a bid higher than this bid, or to submit any intentionally high or noncompetitive bid or other form of complementary bid.

5. The Bidder makes its bid in good faith and not pursuant to any agreement or discussion with, or inducement from, any firm or person to submit a complementary or other noncompetitive bid.

6. To the best knowledge of the person signing the bid for the Bidder, the Bidder, its affiliates, subsidiaries, officers, directors, and employees are not currently under investigation by any governmental agency and have not in the last four years been convicted or found liable for any act prohibited by State or Federal law in any jurisdiction, involving conspiracy or collusion with respect to bidding or proposing on any public contract, except as the Bidder has disclosed in its Bid.

7. To the best of the knowledge of the person signing the bid for the Bidder and except as the Bidder has otherwise disclosed in its bid, the Bidder has no outstanding, delinquent obligations to the Commonwealth including, but not limited to, any state tax liability not being contested on appeal or other obligation of the Bidder that is owed to the Commonwealth.

8. The Bidder is not currently under suspension or debarment by the Commonwealth, any other state or the federal government, and if the Bidder cannot so certify, then it shall submit along with its bid a written explanation of why it cannot make such certification.

9. The Bidder has not made, under separate contract with the Issuing Office, any recommendations to the Issuing Office concerning the need for the services described in its bid or the specifications for the services described in the bid.

10. Each Bidder, by submitting its bid, authorizes Commonwealth agencies to release to the
Commonwealth information concerning the Bidder’s Pennsylvania taxes, unemployment compensation and workers’ compensation liabilities.

11. Until the selected Bidder receives a fully executed and approved written contract from the Issuing Office, there is no legal and valid contract, in law or in equity, and the Bidder shall not begin to perform.

12. The Bidder is not currently engaged, and will not during the duration of the contract engage, in a boycott of a person or an entity based in or doing business with a jurisdiction which the Commonwealth is not prohibited by Congressional statute from engaging in trade or commerce.

B. Section 889
Section 889 of the 2019 National Defense Authorization Act prohibits the Commonwealth from obtaining or extending a contract to obtain “any equipment, system, or service that uses covered telecommunications equipment or services as a substantial or essential component of any system, or as critical technology as part of any system.”  This rule was put into place to prevent cyberattacks and efforts to exfiltrate information and intellectual property by foreign adversaries which pose risks for the U.S. government and industry. Contractors are prohibited from offering, either directly or indirectly, the products or services of the following companies and any of their subsidiaries and affiliates:

· Huawei Technologies Company
· ZTE Corporation
· Hytera Communications Corporation
· Hangzhou Hikvision Digital Technology Company
· Dahua Technology Company
· Yealink

The following documentation must be completed and returned with a Contractor’s bid:

· Appendix A, Manufacturer Discount List:  Contractors should submit pricing for all in-scope equipment and services which they intend to sell through contracts resulting from this IFB.  Contractors may submit different discounts for each product category, and for each manufacturer within a product category.
· Appendix B, Lobbying Certification Form
· [bookmark: _Hlk104466239]Appendix C, GSPUR-89 Reciprocal Limitations Act Requirements
· Appendix E, Dedicated Contacts
· [bookmark: _Hlk104366735]Appendix F, BOP-2201-06 Worker Protection Form
· Appendix L, Domestic Workforce Utilization Certification Form_Multipleaward
· Appendix M, Iran Free Procurement Certification Form
· Manufacturer Authorization Letter (if applicable):  If a Contractor is submitting as a reseller, it must submit a Manufacturer Authorization Letter which clearly states that the Contractor is authorized to provide the original equipment manufacturer’s (“OEM”) networking equipment and services to the Commonwealth for this IFB.  The Manufacturer Authorization Letter must reference the Commonwealth IFB 6100059323 for NETWORKING SOLUTIONS & RELATED SERVICES.  A Contractor must submit a Manufacturer Authorization Letter for each OEM which the Contractor is proposing unless the Contractor is the OEM.
· Manufacturer Price List:  A Contractor must submit a document and/or web link to the OEM’s current retail price list for each OEM the Contractor is proposing.  The OEM’s current retail price list must include all networking solutions & related services provided by the OEM.  A Contractor must be capable of providing all networking solutions & related services provided by an OEM.

Failure to submit any of the documentation listed above will result in the bid being rejected.  The submission of any documentation other than what is listed above may result in the bid being rejected.

I-3. Information Technology Policies:
This IFB is subject to the Information Technology Policies (“ITP”) issued by the Commonwealth’s Office of Administration, Office for Information Technology (“OA-OIT”). ITP’s may be found at http://www.oa.pa.gov/Policies/Pages/itp.aspx

All bids must be submitted on the basis that all ITPs are applicable to this procurement.  It is the responsibility of the Contractor to read and be familiar with the ITPs.  Notwithstanding the foregoing, if the Contractor believes that any ITP is not applicable to this procurement, it must list all such ITPs in its bid, and explain why it believes the ITP is not applicable.  The Issuing Office may, in its sole discretion, accept or reject any request that an ITP be considered inapplicable to the procurement.  The Contractor’s failure to list an ITP as set forth in the preceding sentence will result in its waiving its right to do so later, unless the Issuing Office, in its sole discretion, determines that it would be in the best interest of the Commonwealth to waive such ITP.

I-4. Bidding Reference Material:
Supplier Registration Guide
Supplier Bidding Guide
Attaching Documents 
Electronic Bidding Portal 
PART II

REQUIREMENTS

II-1. General Requirements:

A. Account Management:
[bookmark: _Toc67799648][bookmark: PriceChangesApplicableonlytoTermContract]The selected Contractor must provide a dedicated account manager who will be the main point of contact for all requests and will be responsible for the coordination of all orders and the resolution of any issues.  The Issuing Office will consider the account manager to be the sole point of contact regarding contractual and purchase order matters.

B. Dedicated Contacts:
Contractors must identify the following dedicated contacts in Appendix E, Dedicated Contacts:
· Account Manager:  The account manager must be main point of contact for all requests and will be responsible for the coordination of all orders and the resolution of any sales issues. 
· Service Manager:  The service manager must be main point of contact for the resolution of any service issues that are escalated from the service desk.
· Service Desk Number:  The service desk number must be a toll-free dedicated number for Commonwealth warranty and service calls.
· OEM Contact (only required if the Contractor is not the OEM):  Contractors must arrange support from this contact for the resolution of any issues that require OEM intervention.

The Contractor must provide notice to the Commonwealth at least 30 in advance of any changes to the dedicated contacts. Advance notification and employee overlap is not required for changes in dedicated contacts due to resignations, death and disability, dismissal for cause or dismissal as a result of termination of a subcontract or any other cause that is beyond the control of the selected Contractor or its subcontractor. However, the Commonwealth must approve the replacement staff.  

C. Subcontracting:
Any services which are not provided by the Contractor must be provided by an OEM Authorized Service Provider that must be approved in advance by the Commonwealth.

Authorized dealers are not permitted.  Contractors are not permitted to allow authorized dealers to quote equipment and services through any contract resulting from this IFB.  

D. Technicians:
All Technicians assigned to repair, fix, maintain or service equipment must have a minimum of five years demonstrated experience and must also be certificated by the OEM.  The Commonwealth reserves the right to audit technician qualifications at any time during the term of the Contract.

E. Pricing:

1. Additional Discounts:
Contractors are encouraged to offer lower prices for all requests for quotes, especially requests for quotes with high quantities.  The Commonwealth may negotiate additional price concessions on all orders.  

2. Trade-In:
The Contractor may allow the Commonwealth to trade-in existing equipment for credit toward a new order.  A trade in must be agreed to by the Commonwealth and the Contractor.  The Contractor must provide fair market value when accepting a trade-in.

3. Price Lists:
Contractors may update their price list in January and July to reflect the introduction of new products, manufacturer’s price changes, as well as deletions and substitutions of a manufacturer’s discontinued items.

F. Orders:

1. Order Acceptance:
The Contractor must be capable of accepting orders via the Commonwealth’s purchasing credit card (“Pcard”) in addition to SRM purchase orders; the Commonwealth’s standard order type.  

2. Order Shipment:

a. The Contractor must securely and properly package the equipment for shipment, storage, and stocking in appropriate, clearly labeled, shipping containers and according to accepted commercial practice, without extra charge for packing materials, cases, or other types of containers.  All containers and packaging will become and remain property of the Commonwealth. All orders shall be F.O.B. Destination. All freight charges shall be paid by the Contractor. 

b. All orders must include a packaging slip which includes, at a minimum:  Commonwealth agency, requestor name, order quantity and SRM purchase order number.

c. Partial shipments may be requested by any Commonwealth agency.  If not requested, partial shipments are acceptable only if authorized by the Commonwealth agency that ordered the equipment.

d. The Contractor must ensure that all incorrect shipments are corrected within 10 business days from the date the Contractor is notified by the Commonwealth.  The business days of the Commonwealth are as follows; 7:30 AM to 5:00 PM, EST, Monday through Friday, excluding state holidays.  Please refer to Section II-3 D of these specifications.

3. [bookmark: _Toc67799650][bookmark: Packaging]Order Delivery:

All orders for equipment must be delivered to the location specified by the Commonwealth within 10 business days for Off-the-shelf equipment and within 30 business days for custom ordered equipment unless otherwise agreed upon between the Commonwealth and the vendor.    Off-the-shelf equipment refers to equipment that the Contractor currently has in stock.  Custom-ordered equipment refers to equipment that the Contractor does not have in stock and must special order on behalf of the Commonwealth.  Orders must be delivered between the business hours of 7:30 AM and 5:00 PM EST, Monday through Friday, excluding state holidays.  Calculation of delivery time does not include the day that the purchase order is issued but does include the day of delivery.  When a specific delivery date is agreed upon for a full delivery or partial delivery, delivery must occur on the agreed-upon date.  The Contractor must store all equipment in its own facilities until the agreed-upon delivery date.  

The Contractor, within 24 hours after receiving an order, must notify the Commonwealth of any potential delivery delays.  Evidence of inability or intentional delays will be cause for the cancellation or suspension of a contract.

G. Quoting:
The Commonwealth is not responsible for any charges not included in the quote, nor is the Commonwealth responsible for any charges in the quote that are contrary to the IFB, these specifications or law.
[bookmark: _Toc67799658][bookmark: RiskofLoss]
H. Literature:
User manuals and operating instructions must be provided with each piece of equipment.   Delivery is considered complete if these requirements are met by delivery of one copy of each required manual or if there are web manuals or a tutorial is available online.

I. Training:
Up to four hours of training related to purchased and installed equipment will be provided to the Commonwealth at no cost.  Online/web training or instructor led training are acceptable; however, the Contractor shall obtain Commonwealth approval prior to implementing the method of the training.

J. Americans with Disabilities Act:
Upon request, the Contractor must be able to identify any equipment being offered that may be used or adapted for use by visually, hearing, or other physically impaired individuals.

K. Contract Award: 
The Commonwealth intends to award through this IFB multiple     contracts for the purchase of Network Equipment and Related Services from distributors and/or OEMs. A maximum of ten OEMs may be included in each bid. The Commonwealth may award up to 4 contractors for each OEM. Award will be determined by the highest discount on Appendix A. The Commonwealth may use a Best and Final Offer (BAFO) process to resolve any tie bids.  All bidders with the same percentage discount for a single OEM will be asked to resubmit their Bid for that OEM using Appendix A. If a tie cannot be resolved, the Commonwealth in its sole discretion, may award all tied bidders or may cancel any award for that OEM.

L. Equipment Requirements
The Contractor shall provide networking solutions (physical and/or virtual), and the related services to all executive agencies at locations across the Commonwealth. Networking equipment includes but is not limited to: Appliance, cabinets, concentrators, gateways, load balancers, media converters, modems, multiplexers, network cards, networking adapters, networking cables, patch panels, racks, repeaters, routers, switches, transceivers, video conferencing equipment, wireless access points, firewalls and other security appliances and other networking hardware and related accessories. Related services include maintenance/extended warranty, training, relocation of networking equipment and installation as defined in Section II-4. All services except maintenance/extended warranty require a statement of work, see Appendix G.
II-2. Equipment Requirements:
Contractors should refer to Appendix A, Manufacturer Discount List, for a full listing of categories of equipment.

A. Parts and Accessories:
In addition to networking equipment, the Commonwealth reserves the right to procure parts and accessories related to the equipment, including but not limited to, antennas and amplifiers, mounts and power supplies, batteries and chargers, device protection and carrying cases, control stations, consoles, repeaters, test equipment, etc.

B. Compliance:
Equipment shall comply with all applicable Federal Communications Commission (“FCC”) requirements.  All components shall meet or exceed all applicable Electronic Industries Alliance (“EIA”) standards.  Upon request by an Agency of the Commonwealth, awarded Contractors may be required to submit a Certificate of Conformance to the Agency for adherence and compliance to FCC requirements and/or EIA standards applicable to the equipment or components being purchased.

II-3.	Software:  
Software such as Firmware or management consoles which do not require any additional Terms may be quoted and sold to the Commonwealth. Any items quoted to and/or sold to the Commonwealth shall be deemed to have no additional Terms and Conditions apply and/or any additional Terms from the OEM waived (this includes click through terms and any other terms associated with use of or interaction with the equipment) unless disclosed to and expressly identified on the quote to the Commonwealth and unless one of the below conditions are met:

C. [bookmark: _Hlk142478425]The Contractor discloses the need for the additional terms and provides a copy of the additional terms to the Commonwealth and the Commonwealth enters into an agreement directly with the OEM, See Appendix I, J, K; or

D. The Reseller enters into agreement with the Commonwealth on behalf of the OEM to address any additional terms needed, See Appendix I, J, K

II-4.	Services Requirements:
Contractor shall provide the services listed in paragraphs A through D below, and may provide ancillary services as set forth in paragraph E.
[bookmark: _Toc67799655][bookmark: Literature]
A. Installation:
Installation as used in this Contract is limited to delivery in place with no permanent attachment to the real property. Installation of component parts into existing equipment of the Purchaser is permitted and expected as appropriate. This Contract may not be used to purchase initial equipment for installation in new construction. However, fastening a product to an existing building floor, wall, ceiling, or roof which can later be removed without damaging the building and connecting to existing electrical, plumbing and HVAC fixtures is permitted. Installation which involves the process of building, altering, repairing, improving, or demolishing a structure or building or other improvements of any kind to any real property are construction activities that are not within the scope of this Contract. Installation and construction activities for purchasers that are governmental entities, including the Using Agencies, are subject to certain laws regarding public construction, which may include but are not limited to:

The Pennsylvania Prevailing Wage Act, 43 P.S. Sections 165-1 et seq. The Secretary of Labor and Industry will determine any applicable wage rates by each craft or work classification needed to perform the Contract installation for a government unit.

The Steel Products Procurement Act, 73 P.S. §§ 1881-1887, and the Trade Practices Act, 71 P. S. § 773.101 et seq., which place restrictions upon the source of certain steel, cast iron and aluminum products allowed to be used in the performance of public agency contracts.

The Separations Act of 1913, 71 P.S. § 1618 (and 53 P.S. § 1003 for municipalities), which requires the solicitation of separate bids and the award of separate contracts where design/specifications are developed for more than one type of electrical, plumbing or HVAC work.

Any additional laws, regulations or policies that may apply to the installation, including but not limited to performance security, payment bonding, insurance, and progress/prompt payment requirements.

B. New Products, Services, and New Technologies:
The Contractor must ensure that the Commonwealth will continually be made aware of new innovation and “state-of-the-art” technologies.  Education on products, services and technologies must be provided to the Commonwealth.  Website, Newsletter, user groups and email are acceptable methods of providing this information. 

C. Warranty Service:
The bid price shall include a minimum one-year warranty covering parts and labor against defects in workmanship and materials for all equipment purchased under this Contract.  For depot repair for small/portable devices, the Contractor will be responsible for all pick-up, shipping and return charges.  Depot returns are to be completed with three business days of receipt of warranted equipment.  For all fixed station equipment purchased under this Contract, Contractors must include a one-year on-site warranty.  During the warranty period, the Contractor shall repair or replace defective components and/or units at no cost to the Commonwealth.  The warranty period shall commence upon acceptance of the items by the Commonwealth.  

1. Unless otherwise specified by OEM, maintenance and support warranty plan, the following shall apply:
a. The Contractor shall honor the warranty specified by the OEM for all networking equipment being offered, at no additional cost to the Commonwealth.   
b. The Contractor shall include the most recent software upgrades on networking equipment during the warranty period, at no additional cost to the Commonwealth.
c. The Contractor shall provide a central point of contact to address warranty service issues. The Contractor shall make available technical support contacts through the internet and provide a toll-free contact number. The Commonwealth will not call an OEM directly for any warranty issues unless the Contractor is the OEM.  
d. The Contractor shall be capable of receiving service calls or shall provide access to the OEM service support in accordance with the agreed upon maintenance and support agreement during a warranty period.  The Contractor shall have service technicians and the support infrastructure available to provide warranty services that meet the service level agreements specified within Section F.
e. The Contractor may provide warranty services outside of business hours if agreed upon by the Commonwealth and the Contractor.  

D. Maintenance & Support/Extended Warranty Services:

1. The Contractor must, if requested by the Commonwealth, provide maintenance/extended warranty services for all equipment being offered.

2. The Contractor must provide a written quote for all maintenance/extended warranty service orders which the Commonwealth will attach to the associated SRM purchase order.

3. Orders for maintenance/extended warranty services made during the term of the contract may extend up to three years past the expiration date of the contract. 

E. Ancillary Services:
Contractors may offer to provide additional related services in conjunction with the equipment offered under this Contract (“Ancillary Services”).  Any Ancillary Services offered must be directly related to the delivery, installation or normal use of the product or component parts purchased.  Ancillary services include, but are not limited to, the following:

1. Customization (any modification to a Contract item to meet Purchaser-specific requirements);

2. Removal and/or Relocation;

3. Reprogramming and Firmware updates; and

4. Labor for Agency provided materials (At least one (1) item of new contract related equipment must be purchased from the Contractor for agencies to use labor for agency-provided materials).

F. Quality and Reliability:
The awarded Contractors must perform quality repairs to all equipment maintained under this agreement.  After equipment is serviced, the equipment must perform in an efficient manner with a minimum amount of down time.

1. 90-Day (Rolling) Repetitive Service:  If a single asset requires three (3) service calls for any service issues within a 90-day rolling period, the Contractor will be required to notify the Commonwealth agency to discuss the issues and make suggestions as to what should be done with the asset.  If the cause of the repeated service calls is determined to be due to an operator error, misuse, or abuse by the Commonwealth, associated repair time will not be a factor in determining satisfactory performance. Also, The Commonwealth will discuss repetitive failures caused by a known equipment manufacturing defect with the awarded Contractor.

2. The Commonwealth will require contractors to provide new, non-refurbished parts during any warranty period and for at least three years after expiration of the warranty period. If a product has reached the end of life and new parts are not readily available, the Commonwealth realizes refurbished parts may be the only option.  All new and refurbished parts will be covered under additional warranty by the contractor for a minimum of 180 days after installation or longer if provided by the parts manufacturer.  The Commonwealth will permit the permanent “Swap-Out” of contract covered equipment.  “Swap-Out” is defined as the permanent replacement of the total unit with total component replacement.  A “Swap-Out” permanent replacement will only take place if it is agreed upon by both the Commonwealth agency and Contractor that a “Swap-Out” is in the best interest of The Commonwealth.

3. Contractors must apply all OEM mandatory engineering changes to all warranted equipment, at no cost to The Commonwealth and restore all contract covered equipment to original functionality, as defined by the OEM. 

G. Service Level Agreements (“SLAs”):
The following SLAs apply to the Contractor’s performance with the individual Commonwealth agency. 

	IFB Requirement
	SLA
	Service Credit if SLA Not Met

	Delivery of off-the-shelf equipment. 
	Within 10 business days from receipt of the order.
	5% of the cost of the order for each occurrence.

	Delivery of custom order equipment.
	Within 30 business days from receipt of the order unless otherwise agreed in the order.
	5% of the cost of the order for each occurrence.

	Incorrect shipment to the Commonwealth. 
	Corrected within 10 business days from notice of the incorrect shipment.
	5% of the cost of the order for each occurrence.

	The Contractor must provide the Commonwealth with quarterly reports detailing equipment purchasing activity, performance, and customer satisfaction.
	Provided to the Commonwealth no later than 15 business days after the end of the quarter.
	If the Contractor fails to meet the SLA for two (2) quarters within a calendar year, the Contractor will be ineligible to receive orders from any agency in the Commonwealth for six months.



The Contractor must reimburse the Commonwealth within 45 days of the missed SLA.  The Contractor must pay the service credits by deducting the amount from an invoice or by sending a check addressed to the Commonwealth of Pennsylvania for the amount of the service credit.  All checks must be sent to the following address:

Office of Comptroller Operations
Revenue & Cash Management
555 Walnut St., 9th Floor
Harrisburg PA 17101-1925

The Contractor must attach, along with its check, a breakdown of the reimbursement which includes, at a minimum:  Commonwealth agency, SRM purchase order number and reimbursement amount.

II-5. 	Reporting Requirements:

A. Quarterly Reports:
The Contractor must provide quarterly reports to the Office of Administration, Office of Information Technology, Bureau of IT Procurement.  The Contractor must provide quarterly reports to the Commonwealth no later than 15 business days after the end of a quarter.  A quarter is defined by the Commonwealth as follows:
· Quarter 1:  January through March
· Quarter 2:  April through June
· Quarter 3:  July through September
· Quarter 4:  October through December

The Contractor must utilize Appendix H, Quarterly Report Template.  A quarterly report must consist of, and include at a minimum:

1. Sales Summary Report which includes, at a minimum:  Agency Information, Equipment Information and Order Information.

2. SLA Summary Report which includes, at a minimum:  Agency Name, Off-the-shelf delivery actual service level, Custom delivery actual service level, Incorrect Shipment Correction actual service level, and Quarterly report delivery actual service level.

3. Outstanding Issues Summary report which includes, at a minimum: Agency Information and Outstanding Issue Summary.

B. Additional Reports:
Additional reporting requirements may be added, or removed, by the Commonwealth at any time.

II-6.	COSTARS Participation:
A. COSTARS Purchasers.  Section 1902 of the Commonwealth Procurement Code, 62 Pa.C.S. § 1902 (“Section 1902”), authorizes local public procurement units and state-affiliated entities (together, “COSTARS Members”) to participate in Commonwealth procurement contracts that the Department of General Services (“DGS”) may choose to make available to COSTARS Members.  DGS has identified this Contract as one which will be made available for COSTARS Members’ participation.
Only those entities registered with DGS are authorized to participate as COSTARS Members in this Contract. A COSTARS Member may be either a local public procurement unit or a state-affiliated entity. 
1. A “local public procurement unit” is:
· Any political subdivision (local government unit), such as a municipality, school district, or commission;
· Any public authority (including authorities formed under the Municipality Authorities Act of 1955 or other authorizing legislation, such as the Public Transportation Law or the Aviation Code);
· Any tax-exempt, nonprofit educational institution or organization;
· Any tax-exempt, nonprofit public health institution or organization;
· Any nonprofit fire, rescue, or ambulance company; and
· Any other entity that spends public funds for the procurement of supplies, services, and construction (such as a council of governments, an area government, or an organization that receives public grant funds).
The Department reserves the right to review and determine eligible applicants as local public procurement units on a case-by-case basis.
2.	A state-affiliated entity is a Commonwealth authority or other Commonwealth entity that is not a Commonwealth agency.  The term includes:
· The Pennsylvania Turnpike Commission;
· The Pennsylvania Housing Finance Agency;
· The Pennsylvania Municipal Retirement System;
· The Pennsylvania Infrastructure Investment Authority;
· The State Public School Building Authority;
· The Pennsylvania Higher Education Facilities Authority, and
· The State System of Higher Education.
The COSTARS Program is not available for use by Executive Agencies and Independent Agencies as defined by the Commonwealth Procurement Code, or any agency or entity using funds appropriated to the Department of General Services through Capital Budget Project Itemization legislation for the procurement of furniture, fixtures, and equipment.
3.	A complete list of local public procurement units and state-affiliated entities that have registered with DGS and that are authorized to procure items from the Contract can be found at http://www.costars.state.pa.us/SearchCOMember.aspx. 
B.	COSTARS Members have the option to purchase from this Contract, from any DGS contract established exclusively for COSTARS Members in accordance with the requirements of Section 1902, from any other cooperative procurement contracts, or from their own procurement contracts established in accordance with the applicable laws governing such procurements. The Contractor understands and acknowledges that there is no guarantee that a COSTARS Member will place an order under this Contract, and that the decision to procure from this Contract is within the sole discretion of each COSTARS Member.
C.	DGS is acting as a facilitator for COSTARS Members who may wish to purchase under this Contract.  COSTARS Members that participate in this Contract and issue purchase orders (“POs”) to Contractors are third party beneficiaries who have the right to sue and be sued for breach of this Contract without joining the Commonwealth or DGS as a party. The Commonwealth will not intervene in any action between a Contractor and a COSTARS Member unless substantial interests of the Commonwealth are involved.
D.	COSTARS Members electing to participate in this Contract will order items directly from the Contractor and be responsible for payment directly to the Contractor.
E.	Those Contractors electing to permit COSTARS Members to procure from this Contract shall pay the Required Administrative Fee applicable to the Contractor’s classification: 
	
Contractor Classification

	Required Administrative Fee

	
DGS-verified Small Diverse Business Bidder

	$166

	 
DGS Self-Certified Small Business Bidder

	$500

	  
All Other Bidders

	$1,500


1.	Each bidder electing to permit COSTARS Members to participate in the Contract must submit the COSTARS Program Election to Participate form with its bid submittal and pay the applicable Administrative Fee upon Contract award in order to sell the awarded items/services to COSTARS Members. If the bidder is a Department of General Services Self-Certified Small Business or Department of General Services-verified Small Diverse Business, a copy of its active Small Business Contracting Program certificate must be included with the bid submittal.
2.	At the beginning of each Contract year and upon any Contract renewal, the Contractor shall submit a check for the required amount, payable to “Commonwealth of PA”.  The Contractor must pay the Administrative Fee at each contract renewal date to continue to sell the awarded items/services to COSTARS Members.  
 F.	DGS has registered the COSTARS name and logo (together, the “COSTARS Brand”) as a trademark with the Pennsylvania Department of State. Therefore, the Contractor may use the COSTARS Brand only as permitted under in this Subsection.
1.	The Contractor shall pay the Administrative Fee covering its participation in the program, including without limitation any use of the COSTARS Brand, for each year of the Contract period. The fee is payable upon Contract award and prior to the renewal date for each succeeding Contract period.
2.	DGS grants the Contractor a nonexclusive license to use the COSTARS Brand, subject to the following conditions:
a.	The Contractor agrees not to transfer to any third party, including without limitation any of its subcontractors or suppliers, any privileges it may have to use the COSTARS Brand under this Contract.
b.	The Contractor agrees not to use the COSTARS Brand to represent or imply any Commonwealth endorsement or approval of its products or services.
c.	The Contractor is permitted to use the COSTARS Brand in broadcast, or Internet media solely in connection with this Contract and any other Contract with the Commonwealth under which it has agreed to make sales to COSTARS Purchasers. The Contractor may use the COSTARS Brand on business cards, brochures, and other print publications so long as the purpose is to identify the Contractor as a COSTARS vendor, and only so long as the required Contract fee is kept current.
d.	Should this Contract terminate for any reason, the Contractor agrees promptly to remove the COSTARS Brand from any and all print and electronic media and to refrain from using the COSTARS Brand for any purpose whatsoever from the date of Contract termination forward.
e.	The Contractor agrees to defend, indemnify, and hold harmless the Commonwealth of Pennsylvania and DGS from and against all claims, demands, liabilities, obligations, costs, and expenses of any nature whatsoever arising out of or based upon the Contractor’s use of the COSTARS Brand.
f. 	The Contractor agrees it has no property rights in the use of the COSTARS Brand by virtue of this nonexclusive license. The Contractor expressly waives any claims, including without limitation due process claims that may otherwise be available under the law in the event of any dispute involving these terms of use.
G.	The Contractor shall furnish to the DGS COSTARS Program Office a quarterly electronic Contract sales report detailing the previous quarter’s Contract purchasing activity, using the form and in the format prescribed by DGS.  The Contractor shall submit its completed quarterly report no later than the fifteenth calendar day of the succeeding Contract quarter.
1.	The Contractor shall submit the reports through the web-based COSTARS Suppliers’ Gateway of the PA Supplier Portal at https://pasupplierportal.state.pa.us/irj/portal/anonymous, Enterprise Applications.  If a Contractor does not have access to the Internet, the Contractor shall send the reports, using the form and in the format prescribed by DGS, on compact disc via US Postal Service to the DGS COSTARS Program Office, Bureau of Procurement, 6th Floor Forum Place, 555 Walnut Street, Harrisburg, PA  17101-1914.
2.	For each PO received, the Contractor shall include on the report the name and address of each COSTARS-Registered Purchaser that has used the Contract along with the sales date, and dollar volume of sales to the specific Purchaser for the reporting period.
3.	DGS may suspend the Contractor’s participation in the COSTARS Program for failure to provide the Quarterly Sales Report within the specified time.
H.	Additional information regarding the COSTARS Program is available on the DGS COSTARS Website at www.costars.state.pa.us.
1.	If the Contractor is aware of any qualified entity not currently registered and wishing to participate in the COSTARS Program, please refer the potential purchaser to the DGS COSTARS Website at www.costars.state.pa.us, where it may register by completing the online registration form and receiving DGS confirmation of its registration. To view a list of currently-registered COSTARS member entities, please visit the COSTARS website.
2. 	See Appendix D for signature document (optional)
3.	     Direct all questions concerning the COSTARS Program to:
Department of General Services
COSTARS Program
555 Walnut Street, 6th Floor
Harrisburg, PA  17101
Telephone: 1-866-768-7827
E-mail GS-PACostars@pa.gov 

[bookmark: _Toc8641448]II-7.	Installment Purchase Additional Terms and Conditions

To the extent that the Contractor offers the Commonwealth or any purchasing agency (“Purchaser”) the option to pay for any items covered by the Contract in installments over time, these Installment Purchase Terms And Conditions shall, in addition to the other terms and conditions of the Contract, govern the installment purchase, except to the extent the Contractor assigns an Installment Purchase to an Initial Assignee, in which case the Initial Assignee shall be bound to the obligations of the Contractor only as specified in these Installment Purchase Terms and Conditions.  If a Purchaser desires to purchase items on an installment basis, the Purchaser shall indicate its Installment Purchase election on the PO issued to the Contractor (“Installment Purchase PO”).  By issuing an Installment Purchase PO, the Purchaser explicitly agrees to these Installment Purchase Terms and Conditions.  Any items covered by an Installment Purchase shall be called “Installment Items” in these Installment Purchase Terms and Conditions.  To the extent that there is a conflict between the other terms and conditions of the Contract and these Installment Purchase Terms and Conditions, these Installment Purchase Terms and Conditions shall prevail to the extent that the Purchaser has elected an Installment Purchase option.

A.	Term of Installment Purchase

The Contractor may provide any Installment Items under the Contract for any term up to 60 months.  The Purchaser shall identify the term selected on the Installment Purchase PO.  The Installment Purchase term shall commence on the date the Purchaser accepts the Installment Items by executing the Acceptance Certificate, and the term shall continue for the length specified on the Installment Purchase PO.  The form of the Acceptance Certificate is attached as Appendix M to the IFB.

If the Contractor delivers the Contract items in more than one delivery, unless otherwise specified in the Specifications for this procurement, the Purchaser will provide separate acceptance certificates for each delivery of the items, and the Purchaser will make separate payments for the Contract items corresponding to the amount of Contract items delivered and accepted 30 days prior to the payment due date.

B. Payments

1. Full Term Intention.  The Purchaser shall pay the applicable monthly payment for the Installment Items.  The Purchaser shall continue payment for the full Installment Purchase term, unless the Purchaser terminates the Installment Purchase, either for Contractor default as set forth in the Default provision of the Contract or for non-appropriation of funds as specified in this section.

2. Non-Appropriation.  The Purchaser’s obligation is payable only and solely from funds allotted for the purpose of the Installment Purchase.  If sufficient funds are not appropriated for continuation of performance under any Installment Purchase for any fiscal year subsequent to the one in which the Purchaser issued the Installment Purchase PO, the Purchaser may return the Installment items to the Contractor/Initial Assignee (as applicable), and thereafter the Contractor/Initial Assignee will release the Purchaser of all further obligations under the Installment Purchase, provided:

a. The Purchaser delivers unencumbered title to the Installment items to the contractor or Initial Assignee (if applicable);

b. The Purchaser returns the Installment items to the Contractor/Initial Assignee in good condition, reasonable wear and tear excepted; and

c. The Purchaser gives 30 days written notice of the failure of appropriations to the Contractor/Initial Assignee, along with a certification that the Installment Items are not being replaced by similar items from another vendor.  In the event the Purchaser returns the Installment Items for failure of appropriations, the Purchaser shall pay all amounts then due under the Installment Purchase through the end of the fiscal year for which sufficient funds were appropriated for the Installment Purchase.

C. Title and Security Interest

1. The title to the Installment Items shall pass to the Purchaser at the time and place of delivery to the Purchaser of each unit of equipment.  The Contractor or its Initial Assignee shall have a purchase money security interest in the Installment Items until payment of all installments as set forth in the payment schedule are made, or if the Purchaser prepays its installments, upon payment of the agreed amount between the Contractor and the Purchaser as set forth in Subsection (i) of this Section.

a. Upon payment of the final installment or other concluding payment option, neither the Contractor nor its assignee shall have any further interest in the Installment Items.

b. The Installment Items shall remain personal property and shall not become a fixture or affixed to real property without consent of the Contractor/assignee.

c. At the request of the Contractor or Initial Assignee, the Purchaser will join the Contractor/assignee in executing one or more UCC-1 financing statements.

d. The Purchaser will keep the Installment Items free and clear of all encumbrances except the Contractor’s/assignee’s security interest.

D. Use and Location of, And Alteration to Installment Items

The Purchaser shall keep the Installment Items within the confines of the Commonwealth of Pennsylvania and shall inform the Contractor/Initial Assignee upon request of the location of the Installment Items.  The Purchaser, at its own cost and expense, shall maintain the Installment Items in good operating condition and will not use or deal with the Installment Items in any manner which is inconsistent with the terms of the Contract or any applicable laws and regulations.  The Purchaser agrees not to misuse, abuse, or waste the Installment Items and the Purchaser will not allow the Installment Items to deteriorate, except for ordinary wear and tear resulting from their intended use.  No alterations, changes, or modifications to the Installment Items shall be made without the approval of the Contractor/Initial Assignee.

1. Assumption of Risks

a. The Purchaser shall, after acceptance of the Installment Items, assume and bear the risk of damage to, or loss or theft of, the Installment Items (including all component parts) from any cause other than action or inaction of the Contractor/assignee.  The loss or damage of the Installment Items shall not impair any obligation of the Purchaser under these Installment Purchase Terms and Conditions, which shall continue in full force and effect.  In the event that all or part of the Installment Items shall, as a result of the above-mentioned causes, become, in the Purchaser’s reasonable determination, lost, stolen, destroyed, rendered unusable, or irreparably damaged, then the Purchaser shall notify the Contractor/assignee in writing.  At its option, the Purchaser shall elect either:

a. to replace the equipment either like equipment, or

b. to pay pro rata to the Contractor/assignee all payments then currently due according to the payment schedule, plus the pro rata principal portion of any remaining installments.  The “pro rata principal portion of remaining installment payments” is that percentage of the principal portion of remaining installment payments as of the date of payment that the cost of the units of the equipment lost, stolen, destroyed, or rendered irreparably unusable or damaged bears to the total cost of the equipment determined by the amounts set forth in the field purchase order.

c. The Purchaser assumes all risks and liabilities for injury to or death of any person, or damage to any property, arising out of the Purchaser’s possession, use, operation, condition, or storage of any Installment Items, as more fully set forth in Paragraph (i) of Subsection (g) of this Section.

d. The Purchaser agrees to insure the Installment Items as provided under Paragraph (ii) of Subsection (g) of this Section.

E. Warranties

a. The Purchaser shall have the benefit of any and all manufacturer or supplier warranties for the Installment Items.

b. The Contractor/Initial Assignee and any subsequent assignee warrants that neither the Contractor/Initial Assignee or subsequent assignee, nor anyone acting or claiming through these parties by assignment or otherwise, will interfere with the Purchaser’s quiet enjoyment of the Installment Items so long as no event of default as defined in Subsection (j) of this Section shall have occurred and be continuing.

2. Liability

a. The Purchaser assumes all risks and liabilities for injury to or death of any person or damage to any property, arising out of the Purchaser’s possession, use, operation, condition, or storage of any Installment Item, whether such injury or death be of agents or employees of the Purchaser or of third parties, and whether such property damage be to the Purchaser’s property or the property of others; provided, however, that the damage or injury results from the action or inaction of the Purchaser, its agents or employees, and provided that judgment has been obtained against the Purchaser, its agents or employees.  This provision shall not be construed to limit the governmental immunity of any Purchaser.

b. The Purchaser shall, during the Installment Purchase term, either self-insure or purchase insurance to cover the risks it has assumed under Paragraph (i) of this Subsection, including but not limited to risks of public liability and property damage.

3. Assignment

a. The Purchaser shall not assign any Installment Purchase PO or other interest in the Installment items without the prior written consent of the Contractor or its assignee.  The Contractor may assign, and/or grant security interests in whole or in part in, the Installment Purchase to an Initial Assignee, who in turn may further assign and/or grant a security interest in an Installment Purchase to a subsequent assignee without the Purchaser’s consent. Any other Contractor assignment shall require the Purchaser’s prior written consent.  Upon written notice to the Purchaser, the Contractor may assign payments under any Installment Purchase to a third party.

b. The Contractor may assign, without DGS or Purchaser consent, any Installment Purchase PO to a third party (“Initial Assignee”) who will fund the purchase of the Installment Items.  The Initial Assignee may take title to, and assume the right to receive all payments for, the Installment Items.  The Contractor shall notify the Purchaser of any Installment Purchase PO assignment in its acknowledgment of the Installment Purchase PO to the Purchaser, providing the Purchaser with a copy of the assignment agreement between the Contractor and the Initial Assignee.

c. Notwithstanding any provisions to the contrary in the Contract, in the event of an assignment to an Initial Assignee, the Initial Assignee shall be bound only to the Contractor’s obligations specified in these Installment Purchase Terms and Conditions.  An Initial Assignee shall not be responsible for any of the Contractor’s additional representations, warranties, covenants, or obligations under the Contract Documents.  By issuing an Installment Purchase PO, the Purchaser waives any claims it may have under the Installment Purchase against the Initial Assignee for any loss, damage, or expense caused by, defect in, or use or maintenance of any Installment Item.  The Purchaser acknowledges that the Initial Assignee is not the supplier of the Installment Items and is not responsible for their selection or installation.  After the ordering Purchaser executes, and the Initial Assignee receives, an acceptance certificate in the form attached to these Installment Purchase Terms and Conditions, if any portion of the Installment Items is unsatisfactory for any reason, the ordering Purchaser shall, nevertheless, continue to make payments under the applicable Installment Purchase terms and shall make any claim against the Contractor or the manufacturer, not against the Initial Assignee or any subsequent assignee of the Initial Assignee.

d. After a Purchaser executes and the Initial Assignee receives an acceptance certificate:

a. The Purchaser shall, regardless of whether any portion of the Installment Items is unsatisfactory for any reason, nevertheless, continue to make payments under the applicable Installment Purchase and shall make any claim relating to the Installment Items against the Contractor or the manufacturer, not against the Initial Assignee or any subsequent assignee; and

b. The rights of the Initial Assignee and any subsequent assignee to receive payments are absolute and unconditional and shall not be affected by any defense or right of set-off.

e. Warranty Disclaimer

IN THE EVENT THE CONTRACTOR ASSIGNS AN INSTALLMENT PURCHASE TO AN INITIAL ASSIGNEE, SUCH INITIAL ASSIGNEE AND ANY SUBSEQUENT ASSIGNEE MAKE NO WARRANTY (OTHER THAN A WARRANTY OF QUIET ENJOYMENT OF THE INSTALLMENT ITEMS), EXPRESS OR IMPLIED, AS TO ANY MATTER WHATSOEVER, INCLUDING BUT NOT LIMITED TO THE IMPLIED WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE. AS TO THE INITIAL ASSIGNEE AND ANY SUBSEQUENT ASSIGNEE, THE PURCHASER TAKES THE EQUIPMENT AND ANY FINANCED ITEM “AS IS.”  IN NO EVENT SHALL THE INITIAL ASSIGNEE OR ANY SUBSEQUENT ASSIGNEE HAVE ANY LIABILITY FOR, NOR SHALL THE PURCHASER HAVE ANY REMEDY AGAINST, THE INITIAL ASSIGNEE OR ANY SUBSEQUENT ASSIGNEE FOR CONSEQUENTIAL DAMAGES, LOSS OF SAVINGS, OR LOSS OF USE.

4. Financing and Prepayment

a. If the Contractor is not the supplier of the Installment Items, the Contractor will pay the charges for the Installment Items directly to the supplier.  In the event the Contractor assigns the Installment Purchase to an Initial Assignee, the Initial Assignee will pay the charges directly to the Contractor or the supplier, as applicable.  If the Contractor has assigned payments under the Installment Purchase to an Initial Assignee, the Purchaser’s obligation to make payments for the Installment Items for which the Purchaser has executed and delivered acceptance certificates shall not be affected by any discontinuance, return, or destruction of any license or licensed program materials, or by any Purchaser dissatisfaction with any Installment Item.

b. The Purchaser may at any time elect to prepay its remaining Installment Purchase payments.  The Purchaser shall provide notice of the intended prepayment date, which shall be at least one month after the date of the notice.  Depending on market conditions at the time, the Contractor/Initial Assignee may reduce the balance of the remaining payments to reflect the requested prepayment and shall advise the Purchaser of the balance to be paid.

c. If the Purchaser purchases Contract items related to an Installment Item prior to the expiration of the Installment Purchase terms, or if the Installment Purchase is terminated for any reason except non-appropriation as described in Subsection (b) of these Installment Purchase Terms and Conditions, and if the Installment Item has been delivered and the Purchaser has executed and delivered to the Contractor an acceptance certificate, the Purchaser shall prepay such Installment Item.

5. Remedies for Default

a. If the Purchaser does not make a required payment within 30 days after its due date and such nonpayment continues for 15 days after receipt of written notice from the Contractor/Initial Assignee that the Purchaser is delinquent in payment, if the Purchaser breaches any other provision under these Terms and Conditions and such breach continues for 15 days after receipt of written notice of the breach from the Contractor/Initial Assignee, or if the Purchaser files any petition or proceeding (or has a petition or proceeding filed against it) under any bankruptcy, insolvency, or similar law, the Contractor/Initial Assignee may pursue and enforce the following remedies, individually or collectively:

a. Terminate the applicable Installment Purchase.

b. Take possession of any or all Contract items in the Purchaser’s possession, without any court order or other process of law.  For such purpose, upon written notice of its intention to do so, the Contractor or its assignee may enter upon the premises where the Contract items may be and remove and repossess the Contract items, from the premises without being liable to the Purchaser in any action or legal proceedings.  The Contractor/assignee may, at its option, sell the repossessed Contract items at public or private sale for cash or credit.  The Purchaser shall be liable for the Contractor’s/assignee’s expenses of retaking possession, including without limitation the removal of the Contract items and placing the Contract items in good operating condition (if not in good operating condition at the time of removal) in accordance with the manufacturer’s specifications.  Repossessed Contract items shall include only those items that were purchased under the Installment Purchase.

c. Recover from the Purchaser all payments then due, plus the net present value of the amount of the remaining payments.  The present value of such remaining payments shall be calculated using a discount rate equal to the average of the weekly two- and three-year Treasury Constant Maturities published by the Federal Reserve Board for the last calendar week of the month preceding the contractor’s/assignee’s termination of the applicable Installment Purchase.  The Treasury Constant Maturities are published in Statistical Release H.15 and may be accessed via the Federal Reserve Board’s Internet website.

b. In the event of Contractor default under the Default provision of the Contract, the Purchaser may pursue one or more of the following remedies:

a. If the payments under the Installment Purchase have been assigned to an Initial Assignee, the Purchaser shall continue to make payments for those Contract Items which have been delivered and for which the Purchaser has provided acceptance certificates to the Contractor/Initial Assignee.

b. The Purchaser may cancel, without liability for payment, its order for any Contract items which have not been delivered and for which it has not issued acceptance certificates.  In this instance, the amount of the Contract payments will be recalculated to take into consideration and pay for the actual number of Contract items which were delivered and accepted.  If no Installment items have been delivered and accepted, the Purchaser may terminate the Installment Purchase without liability for any payment.

c. If payments have not been assigned, the Purchaser may set off or counterclaim any and all damages incurred by the Purchaser as a result of the contractor’s default against its obligation to make payments.

6. Compliance with Internal Revenue Code

a. Tax Exempt Financing.  If it intends to provide tax exempt financing, the Contractor/Initial Assignee must file, in timely fashion, any reports the Internal Revenue Service may require with respect to the order under the Internal Revenue Code (IRC).  The Purchaser shall cooperate with the Contractor/Initial Assignee in the preparation and execution of these documents.  The Purchaser shall also keep a copy of each notification of assignment with the Purchaser’s counterpart of the order and shall not, during the Installment Purchase term, permit the Installment Items to be directly or indirectly used for a private business use within the meaning of Section 141 of the IRC.

b. Governmental Status.  Eligible Purchasers include State entities or political subdivisions of a State for the purpose of Section 103(a) of the IRC as well as tax exempt non-profit corporations and entities under 501(c)(4) of the IRC.  Any misrepresentation of a Purchaser’s status under the IRC shall constitute an event of default by the Purchaser.  If the Internal Revenue Service rules that the Purchaser does not so qualify under either Section 103(a) or 501(c)(4) of the IRC, or if the Purchaser fails to cooperate with the Contractor/Initial Assignee in the preparation and execution of any reports required under Section 124 or 149 of the IRC (including 8038G and 8038GC forms), the Purchaser will, upon demand, pay the Contractor/Initial Assignee a sum the Contractor/Initial Assignee determines sufficient to return the Contractor/Initial Assignee to the economic status it would otherwise have received.

7. Governing Law

All Purchases made under these Installment Purchase Terms and Conditions shall be governed by and construed in accordance with the laws of the Commonwealth of Pennsylvania, except that the parties agree that Article 2A of the Uniform Commercial Code shall not apply or govern transactions under these Installment Purchase Terms and Conditions.

8. Notices

Service of all notices under these Installment Purchase Terms and Conditions shall be sufficient if delivered to the Purchaser at the address set forth in the applicable Installment Purchase PO, or to the Contractor/Initial Assignee at the address set forth in its acknowledgment of the Installment Purchase PO, including any attached document.  Notices by mail shall be effective when deposited in the U.S. mail, properly addressed, with sufficient paid postage.  Notices by hand or by overnight courier shall be effective when actually received.
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II-8.	Leasing Additional Terms and Conditions

To the extent that the Contractor offers the Commonwealth or any purchasing agency (“Lessee”) the option to lease any items covered by the Contract, these Leasing Terms And Conditions shall, in addition to the other terms and conditions of the Contract, govern the Lease, except to the extent the Contractor assigns a Lease to an Initial Assignee, in which case the Initial Assignee shall be bound to the obligations of the Contractor only as specified in these Leasing Terms and Conditions.  If a Lessee desires to lease contract items, the Lessee shall indicate its leasing election on the PO issued to the Contractor (“Lease PO”).  By issuing a Lease PO, the Lessee explicitly agrees to these Leasing Terms and Conditions.  Any items covered by a Lease shall be called “Leased Property” in these Leasing Terms and Conditions.  To the extent that there is a conflict between the other terms and conditions of the Contract and these Leasing Terms and Conditions, these Leasing Terms and Conditions shall prevail to the extent that the Lessee has elected a leasing option.

0. Term of Lease

The Contractor may provide any Leased Property under the Contract for any term up to 60 months, including a Fair Market Value Option for Lease/Purchases.  The Lessee shall identify the term selected, as well as its election of either a Lease or Lease/Purchase option, on the Lease PO.  The Lease term shall commence on the date the Lessee accepts the Leased Property by executing the Acceptance Certificate, and the term shall continue for the length specified on the Lease PO.  The form of the Acceptance Certificate is attached as Appendix M to the IFB.

If the Contractor delivers the Leased Property in more than one delivery, unless otherwise specified in the Specifications for this procurement, the Lessee will provide separate acceptance certificates for each delivery of the items, and the Lessee will make periodic payments for the Leased Property corresponding to the amount of the Leased Property delivered and accepted 30 days prior to the payment due date.

0. Payments

0. Full Term Intention.  The Lessee shall pay the applicable monthly or annual rent payment for the Leased Property for the full Lease term, unless the Lessee terminates the Lease, either for Contractor default as set forth in the Default provision of the Contract or for non-appropriation of funds as specified in this section.

0. Non-appropriation.  The Lessee’s obligation is payable only and solely from funds allotted for the purpose of the Lease.  If sufficient funds are not appropriated for continuation of performance under any Lease for any fiscal year subsequent to the one in which the Lessee issued the Lease PO, the Lessee may return the Leased Property to the Contractor/Initial Assignee (as applicable), and thereafter the Contractor/Initial Assignee shall release the Lessee of all further obligations under the Lease, provided:

2. The Lessee delivers unencumbered title to the Leased Property to the Contractor or Initial Assignee (if applicable);

2. The Lessee returns the Leased Property to the Contractor/Initial Assignee in good condition, reasonable wear and tear excepted; and

2. The Lessee gives 30 days written notice of the failure of appropriations to the Contractor/Initial Assignee, along with a certification that the Leased Property is not being replaced by similar items from another vendor.  In the event the Lessee returns the Leased Property for failure of appropriations, the Lessee shall pay all amounts then due under the Lease through the end of the fiscal year for which sufficient funds were appropriated for the Lease.

0. Title

1. Title to the Leased Property shall not pass to the Lessee but shall remain in the Contractor or Initial Assignee, whichever applies; except in the case of a Lease/Purchase, the title shall pass to the Lessee upon payment of the final installment or other concluding payment option.

0. Upon payment of the final installment or other concluding payment option, neither the Contractor nor its assignee shall have any further interest in the Leased Property.

0. The Leased Property shall remain personal property and shall not become a fixture or affixed to real property without consent of the Contractor/assignee.

0. At the request of the Contractor or Initial Assignee, the Lessee will join the Contractor/assignee in executing one or more UCC-1 financing statements.

0. The Lessee will keep the Leased Property free and clear of all encumbrances except the Contractor’s/assignee’s security interest.

0. Use And Location Of, and Alteration to Leased Property

The Lessee shall keep the Leased Property within the confines of the Commonwealth of Pennsylvania and shall inform the Contractor/Initial Assignee upon request of the location of the Leased Property.  The Lessee, at its own cost and expense, shall maintain the Leased Property in good operating condition and will not use or deal with the Leased Property in any manner which is inconsistent with the terms of the Contract or any applicable laws and regulations.  The Lessee agrees not to misuse, abuse, or waste the Leased Property and the Lessee will not allow the Leased Property to deteriorate, except for ordinary wear and tear resulting from their intended use.  No alterations, changes, or modifications to the Leased Property shall be made without the approval of the Contractor/Initial Assignee.

0. Risk of Loss

The Contractor shall assume and bear the risk of loss or damage to, or theft of, the Leased Property and all component parts while the Leased Property or parts are in the Lessee’s possession, unless the Lessee could have prevented such loss, damage, or theft by exercising reasonable care or diligence in the use, protection, or care of the Leased Property or parts.  No loss or damage to the Leased Property or parts shall impair any Contractor or Lessee obligation under the Lease, except as expressly provided in these Leasing Terms and Conditions.  If the damage could not have been prevented by the Lessee’s exercise of reasonable care or diligence, and the Contractor determines the Leased Property or parts can be economically repaired, the Contractor shall repair or cause to be repaired all damages to the Leased Property or their parts.  In the event that the any of the Leased Property or their parts are stolen or destroyed, or if in the Contractor’s opinion they are rendered irreparable, unusable, or damaged, the affected Leased Property shall be considered a total loss and the Lease shall terminate as to that Leased Property, and the Lessee’s obligation to pay rent for the affected Leased Property shall be deemed to have ceased as of the date of the loss.

0. Warranties

4. The Lessee shall have the benefit of any and all manufacturer or supplier warranties for the Leased Property during the Lease term.

4. The Contractor/Initial Assignee and any subsequent assignee warrants that neither the Contractor/Initial Assignee or subsequent assignee, nor anyone acting or claiming through these parties by assignment or otherwise, will interfere with the Lessee’s quiet enjoyment of the Leased Property so long as no event of default as defined in Subsection (j) of this Section shall have occurred and be continuing.

0. Liability

5. The Lessee assumes all risks and liabilities for injury to or death of any person or damage to any property, arising out of the Lessee’s possession, use, operation, condition, or storage of any Leased Property, whether such injury or death be of agents or employees of the Lessee or of third parties, and whether such property damage be to the Lessee’s property or the property of others; provided, however, that the damage or injury results from the action or inaction of the Lessee, its agents or employees, and provided that judgment has been obtained against the Lessee, its agents or employees.  This provision shall not be construed to limit the governmental immunity of any Lessee.

5. The Lessee shall, during the Lease term, either self-insure or purchase insurance to cover the risks it has assumed under Paragraph (i) of this Subsection, including but not limited to risks of public liability and property damage.

0. Assignment

6. The Lessee shall not assign any Lease PO or other interest in the Leased Property without the prior written consent of the Contractor or its assignee.  The Contractor may assign, and/or grant security interests in whole or in part in, the Lease PO and Leased Property to an Initial Assignee, who in turn may further assign and/or grant a security interest in a Lease to a subsequent assignee without the Lessee’s consent.  Any other Contractor assignment shall require the Lessee’s prior written consent.  Upon written notice to the Lessee, the Contractor may assign payments under any Lease to a third party.

6. The Contractor may assign, without Lessee consent, any Lease PO to a third party (“Initial Assignee”) who will fund the purchase of the Leased Property.  The Initial Assignee may take title to, and assume the right to receive all rental payments for, the Leased Property.  The Contractor shall notify the Lessee of any Lease PO assignment in its acknowledgment of the Lease PO to the Lessee, providing the Lessee with a copy of the assignment agreement between the Contractor and the Initial Assignee.

6. Notwithstanding any provisions to the contrary in the Contract, in the event of an assignment to an Initial Assignee, the Initial Assignee shall be bound only to the Contractor’s obligations specified in these Leasing Terms and Conditions.  An Initial Assignee shall not be responsible for any of the Contractor’s additional representations, warranties, covenants, or obligations under the Contract Documents.  By issuing a Lease PO, the Lessee waives any claims it may have under the Lease against the Initial Assignee for any loss, damage, or expense caused by, defect in, or use or maintenance of any Leased Property.  The Lessee acknowledges that the Initial Assignee is not the supplier of the Leased Property and is not responsible for their selection or installation.  After the ordering Lessee executes, and the Initial Assignee receives, an Acceptance Certificate, if any portion of the Leased Property is unsatisfactory for any reason, the ordering Lessee shall, nevertheless, continue to make payments under the applicable Lease terms and shall make any claim against the Contractor or the manufacturer, not against the Initial Assignee or any subsequent assignee of the Initial Assignee.

6. After a Lessee executes and the Initial Assignee receives an Acceptance Certificate:

3. The Lessee shall, regardless of whether any portion of the Leased Property is unsatisfactory for any reason, nevertheless, continue to make payments under the applicable Lease and shall make any claim relating to the Leased Property against the Contractor or the manufacturer, not against the Initial Assignee or any subsequent assignee; and

3. The rights of the Initial Assignee and any subsequent assignee to receive rental payments are absolute and unconditional and shall not be affected by any defense or right of set-off.

6. Warranty Disclaimer

IN THE EVENT THE CONTRACTOR ASSIGNS A LEASE TO AN INITIAL ASSIGNEE, SUCH INITIAL ASSIGNEE AND ANY SUBSEQUENT ASSIGNEE MAKE NO WARRANTY (OTHER THAN A WARRANTY OF QUIET ENJOYMENT OF THE LEASED PROPERTY), EXPRESS OR IMPLIED, AS TO ANY MATTER WHATSOEVER, INCLUDING BUT NOT LIMITED TO THE IMPLIED WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.  AS TO THE INITIAL ASSIGNEE AND ANY SUBSEQUENT ASSIGNEE, THE LESSEE TAKES THE LEASED PROPERTY “AS IS”.  IN NO EVENT SHALL THE INITIAL ASSIGNEE OR ANY SUBSEQUENT ASSIGNEE HAVE ANY LIABILITY FOR, NOR SHALL THE LESSEE HAVE ANY REMEDY AGAINST, THE INITIAL ASSIGNEE OR ANY SUBSEQUENT ASSIGNEE FOR CONSEQUENTIAL DAMAGES, LOSS OF SAVINGS, OR LOSS OF USE.

0. Financing and Prepayment

7. If the Contractor is not the supplier of the Leased Property, the Contractor will pay the charges for the Leased Property directly to the supplier.  In the event the Contractor assigns the Lease to an Initial Assignee, the Initial Assignee will pay the charges directly to the Contractor or the supplier, as applicable.  If the Contractor has assigned rental payments under the Lease to an Initial Assignee, the Lessee’s obligation to make rental payments for the Leased Property for which the Lessee has executed and delivered acceptance certificates shall not be affected by any discontinuance, return, or destruction of any license or licensed program materials, or by any Lessee dissatisfaction with any Leased Property.

7. The Lessee may at any time terminate the financing for any Leased Property by prepaying its remaining rental payments.  The Lessee shall provide notice of the intended prepayment date, which shall be at least one month after the date of the notice.  Depending on market conditions at the time, the Contractor/Initial Assignee may reduce the balance of the remaining rental payments to reflect the requested prepayment and shall advise the Lessee of the balance to be paid.

7. If the Lessee purchases Contract items related to Leased Property prior to the expiration of the Lease term, or if the Lease is terminated for any reason except non-appropriation as described in Subsection (b) of this Section, and if the Leased Property has been delivered and the Lessee has executed and delivered to the Contractor an acceptance certificate, the Lessee shall prepay such Leased Property.

0. Remedies for Default

8. If the Lessee does not make a required payment within 30 days after its due date and such nonpayment continues for 15 days after receipt of written notice from the Contractor/Initial Assignee that the Lessee is delinquent in payment, if the Lessee breaches any other provision under these Leasing Terms and Conditions and such breach continues for 15 days after receipt of written notice of the breach from the Contractor/Initial Assignee, or if the Lessee files any petition or proceeding (or has a petition or proceeding filed against it) under any bankruptcy, insolvency, or similar law, the Contractor/Initial Assignee may pursue and enforce the following remedies, individually or collectively:

0. Terminate the applicable Lease.

0. Take possession of any or all Leased Property in the Lessee’s possession, without any court order or other process of law.  For such purpose, upon written notice of its intention to do so, the Contractor or its assignee may enter upon the premises where the Leased Property may be and remove and repossess the Leased Property, from the premises without being liable to the Lessee in any action or legal proceedings.  The Contractor/assignee may, at its option, sell the repossessed Leased Property at public or private sale for cash or credit.  The Lessee shall be liable for the Contractor’s/assignee’s expenses of retaking possession, including without limitation the removal of the Leased Property and placing the Leased Property in good operating condition (if not in good operating condition at the time of removal) in accordance with the manufacturer’s specifications.  Repossessed Leased Property shall include only those items that were leased or lease/purchased under the Lease.

0. Recover from the Lessee all rental payments then due, plus the net present value of the amount of the remaining rental payments.  The present value of such remaining rental payments shall be calculated using a discount rate equal to the average of the weekly two- and three-year Treasury Constant Maturities published by the Federal Reserve Board for the last calendar week of the month preceding the contractor’s/assignee’s termination of the applicable Lease.  The Treasury Constant Maturities are published in Statistical Release H.15 and may be accessed via the Federal Reserve Board’s Internet website.

8. In the event of Contractor default under the Default provision of the Contract, the Lessee may pursue one or more of the following remedies:

1. If the rental payments under the Lease have been assigned to an Initial Assignee, the Lessee shall continue to make payments for that Leased Property which has been delivered and for which the Lessee has provided acceptance certificates to the Contractor/Initial Assignee.

1. The Lessee may cancel, without liability for payment, its order for any Leased Property which has not been delivered and for which it has not issued acceptance certificates.  In this instance, the amount of the rental payments will be recalculated to take into consideration and pay for the actual amount of Leased Property which was delivered and accepted.  If no Leased Property has been delivered and accepted, the Lessee may terminate the Lease without liability for any payment.

1. If payments have not been assigned, the Lessee may set off or counterclaim any and all damages incurred by the Lessee as a result of the Contractor’s default against its obligation to make rental payments.

0. Purchase Option

If the Lessee is not in default, it shall have the right at the expiration of the Lease term to buy the Leased Property “as is with no additional warranty” by tendering the purchase option amount the parties have established.  For any Lease with a Fair Market Value Option, the fair market value of the equipment shall be established by the Contractor/Initial Assignee and shall not exceed the then-current purchase price of the Leased Property as established in the Contract.  Upon the Lessee’s exercise of a purchase option and payment of the required amount to the Contractor/Initial Assignee, all right, title, and interest in the Leased Property shall pass to the Lessee.

0. Extension

If the Lessee does not elect to purchase the Leased Property at the expiration of a Lease term, and the Lessee is not in default under the Lease, the Lessee may elect to extend the Lease by written notification to the Contractor/Initial Assignee.  The Lessee will make any elective extension under the same Leasing Terms and Conditions, including any rent payable (not less than fair market rental value), and will continue until the earlier of termination by either party upon one month’s prior written notice, or five years from the date of installation.

0. Return of Leased Property

At the expiration or termination of a Lease for any Leased Property, or upon Contractor/Initial Assignee demand pursuant to Subsection (j) of this Section, the Lessee shall promptly return the Leased Property, freight prepaid, to any location in the continental United States specified by the Contractor/Initial Assignee.  The Lessee shall pay the required rent for the Leased Property until they have been shipped to the Contractor.

11. Since DGS has, as a matter of policy, determined that all hard drives contain information that is confidential or sensitive, the Contractor shall, at its discretion, either remove and destroy any hard drive from the Leased Property or clean the hard drive to Office of Administration/U.S. Department of Defense standards, and the Contractor shall provide written certification to the Lessee that the hard drive has been destroyed or cleaned to Office of Administration/U.S. Department of Defense standards.

11. Except in the event of a total loss of any or all Leased Property as described in Subsection (e) of this Section, and except for any costs associated with the removal, destruction, and cleaning of any hard drives, the Lessee shall pay any costs the Contractor/Initial Assignee incurs to restore the Leased Property to good operating condition in accordance with the Contract specifications.  All parts the Contractor/Initial Assignee may remove and replace shall become the Contractor’s/Initial Assignee’s property.

11. The Contractor’s/Initial Assignee’s costs associated with the cleaning of any hard drive to Office of Administration/U.S. Department of Defense standards and the removal and destruction of any hard drive(s) shall be included in the rental amount.  The Lessee shall not be required to pay additional charges for the Contractor’s/Initial Assignee’s cleaning of a hard drive to Office of Administration/U.S. Department of Defense standards nor for the Contractor’s/Initial Assignee’s removal and destruction of any hard drive(s) upon the return of a Leased item.

0. Compliance with Internal Revenue Code

12. Tax Exempt Financing.  If it intends to provide tax exempt financing, the Contractor/Initial Assignee must file, in timely fashion, any reports the Internal Revenue Service may require with respect to the order under the Internal Revenue Code (IRC).  The Lessee shall cooperate with the Contractor/Initial Assignee in the preparation and execution of these documents.  The Lessee shall also keep a copy of each notification of assignment with the Lessee’s counterpart of the order and shall not, during the Lease term, permit the Leased Property to be directly or indirectly used for a private business use within the meaning of Section 141 of the IRC.

12. Governmental status.  Eligible Lessees include State entities or political subdivisions of a State for the purpose of Section 103(a) of the IRC as well as tax exempt non-profit corporations and entities under 501(c)(4) of the IRC.  Any misrepresentation of a Lessee’s status under the IRC shall constitute an event of default by the Lessee.  If the Internal Revenue Service rules that the Lessee does not so qualify under either Section 103(a) or 501(c)(4) of the IRC, or if the Lessee fails to cooperate with the Contractor/Initial Assignee in the preparation and execution of any reports required under Section 124 or 149 of the IRC (including 8038G and 8038GC forms), the Lessee  will, upon demand, pay the Contractor/Initial Assignee a sum the Contractor/Initial Assignee determines sufficient to return the Contractor/Initial Assignee to the economic status it would otherwise have received.

0. Governing Law

All Leases made under these Leasing Terms and Conditions shall be governed by and construed in accordance with the laws of the Commonwealth of Pennsylvania, except that the parties agree that Article 2A of the Uniform Commercial Code shall not apply or govern transactions under these Leasing Terms and Conditions.

0. Notices

Service of all notices under these Leasing Terms and Conditions shall be sufficient if delivered to the Lessee at the address set forth in the applicable Lease PO, or to the Contractor/Initial Assignee at the address set forth in its acknowledgment of the Lease PO, including any attached document.  Notices by mail shall be effective when deposited in the U.S. mail, properly addressed, with sufficient paid postage.  Notices delivered by hand or by overnight courier shall be effective when actually received.
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